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ON THE SMASHING OF A PRECEDENT. 


In the normal course of events, every 
now and then, some supreme appellate 
court breaks away from the hard packed 
path of precedent and carves out a new 
trail into which it directs the energies of 
those citizens residing within its juris- 
diction, and whose confidence gave them 
the power to make new law. And, inci- 
dentally, ancient landmarks are destroyed. 


We are apt to designate such a course ac- 
cordingly as it suits one’s view of what the 
law ought to be. Compliments under such 
circumstances are more an expression of 
personal satisfaction than one of disinter- 
ested approval of a material public policy 
fixing titles to property and the conduct of 
a people. If every such departure be 
viewed as an earnest effort at a greater cer- 
tainty in the administration of justice, the 
result will have a wider significance. 

The Pennsylvania Court in the first 
American and leading mining case of Lilli- 
bridge v. Lackawanna Co. (143 Pa. St. 293, 
24 Am. St. Rep. 544) permitted free trans- 
portation of coal from adjoining tracts over 
and through worked out veins of coal on 
an adjoining tract held under a separate 
deed from another vendor, on the theory 


that the ownership of the coal carried with - 


it title to “the space which it occupies” un- 
der the surface even after the coal had 
been removed from the tract and, there- 
fore, the owner of the coal could continue 
to use the “space” as a highway, certainly 
as long as any coal remained in the ad- 
joining tract. The Virginia Supreme Court 
of Appeals wholly repudiated this ancient 
doctrine in an opinion by President Kelly 
that is likely to command attention and 
longevity for more reasons than the mere 
upsetting of fixed mining customs, rights 
and titles. 
Co., 21 Va., Apps. 304, Nov. 18, 1920.) 





The question desired ‘to be brought home 
to all appellate judges, by directing atten- 
tion to this decision, is this: Is there a 
sufficiency of independent thought on the 
Bench and is there a disposition to follow 
unanalyzed precedents? The Virginia 
Court laid a foundation as follows: “It 
would seem sufficient to say of them (see 
the decided cases) in general that they are 
right if the first and leading American case 
was right, and that they are wrong if that 
case was wrong because, in the main, all 
the others have simply followed with more 
or less elaboration the principles laid down 
in that case.” It then proceeded to show 
why the Pennsylvania case was wrong, in 
the result of which we are not now inter- 
ested. 

Certainly the Virginia Court (Prentis J. 
dissenting) was justified in concluding that 
it was “unable to follow to their full extent 
the authorities upon the question, notwith- 
standing their high source and formidable 
array,” if as is stated, “they seem unsatis- 
factory and illogical in themselves and at 
variance with fundamental legal principles.” 
Entertaining the views very forcibly and 
lucidly set forth, the Virginia Court would 
have prostituted its high office and stultified 
itself had it found otherwise than it did re- 
gardless of precedents and the necessity for 
uniformity of decision. Manifestly the 
amenities permitted, if they did not demand, 
expressions of regret in so extreme a chal- 
lenge and it was gracefully done. “In 
taking this position,” said Judge Kelly, “we 
are not unmindful of the credit which ought 
to be given to a long line of judicial prece- 
dent and we have broken away from it in 
this case with reluctance and after much 
deliberation.” 


We have not set out to criticise or to ap- 
prove of the law of the case, however much 
it appeals, but to approve of the frank 
method of dealing with a delicate situation 
in the process of making law, mindful that 
the body of the great common law is made 


(Clayborn v. Cammella, etc., { of such episodes. ‘The Court must have 
' been conscious of its self-imposed difficult 
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contract of convincing a greater majority 
of their brethren upon the Appellate bench 
of their error. In this the splendid effort 
deserves success. 

The appealing merit of the opinion is its 
minute analysis of every element involved, 
the painstaking presentation of the error 
and the implied criticism of a disposition 
to blindly follow undeserving precedents. 
Nothing is left but to agree or disagree. 
Other courts will have no difficulty in se- 
lecting between the two views of the law 
and at the first opportunity it should be 
done. 

The Virginia Court is not without prece- 
dent in discarding what it believes to be 
wrong and in selecting what it believes to 
be right and best for the public good, re- 
gardless of consequences. The law of parol 
agreements had been laid down in Wolver- 
ton v. Davis (85 Va. 64, 6S. Ff. 619), as that 
expounded in the English case of Green v. 
Cresswell (10 Adol & E. 453). In 1913 the 
Court, in Alphin v. Lowman (115 Va. 441, 
79 S. E. 1029), completely reversed the law 
and announced the intention to follow 
Thomas v. Cook, 8 Barn, etc., 728, which 
had been overruled in Green v. Cresswell, 
supra, saying that the greater number of 
American cases followed Green v. Cress- 
well but, “the most discordant reasons are 
given—reasons as_ irreconcilable among 
themselves as they are to those given in the 
cases which adopt the opposite conclusion.” 
One must be mindful that the Court was 
reversing a long standing opinion of its own. 

While uncertainty of law, occasioned by 
diverse or unsettled judicial opinion, or 
repeated Legislative muddling is to be de- 
plored, a greater certainty of justice some- 
times demands it and it is reasonable to 
say, will continue to require it until there 
be a greater exchange of views amongst 
courts. The situation finds an analogy in 


surgery. Every now and then some inqui- 
sitive doctor of the law with the assistance 
of the Roentgen ray of discrimination finds 
a festering sore of injustice and applies the 


knife. 


There is a shock and a new adjust- 





iment and fresh alignment of human endeav- 
or. But when the decision is right there 
also is approval. Interpreted, it means a 
steady advance in jurisprudence and such 
things should be applauded. It means walk- 
ing in the light of reason and not stumbling 
in the shadow of the precedent. It trans- 
lates an independence and fearlessness of 
thought and a-display of vision that made 
John Marshall the most hated man by the 
majority of his contemporaries and the most 
respected by their descendants. Great souls 
live and suffer in the present, but for both 
the present and the future, Judges are daily 
spreading the photographs of their souls and 
spirits upon permanent parchment as an of- 
fering upon the altar of government. It is 
well that contemporary impressions shall 
likewise be writ in every wide departure 
from the landmarks that have commanded 
Such conduct 
should be acclaimed or condemned, as the 


a half century of respect. 


case may be, in the interest of the science 
of the law. 
Tuomas W. SHELTON. 








NOTES OF IMPORTANT DECISIONS. 





DOES A RESERVATION IN A DEED OF 
ALL “MINERALS” INCLUDE OIL AND GAS. 
—There has been much controversy, scienti- 
fic and legal over the question: Are oil 
and gas minerals? In the early cases the 
courts held they were not while the scientists 
held they were. Dunham vy. Kirkpatrick 
(1882), 101 Pa. 36, 47 Am. Rep. 696; Detlor 
v. Holland, (1898), 57 Ok. St. 492, 49 N. 
E. 690, 40 L. R. A. 266; McKinneys’ Heirs v. 
Central Ky. Natural Gas Co., 134 Ky. 239, 120 S. 
W. 314, 20 Ann. Cas. 934. In the later cases the 
eourts now hold that they are minerals while 
the best geologists now contend that they are the 
result of the decay of organic matter trapped in 
the soil. Burke v. Southern-Pacific Co., 234 U. S. 
669, 34 Sup. Ct. 907; Isom v. Rex Crude Oil 
Co, (1905), 147 Cal. 659, 82 Pac. 317; People 
v. Bell (1908), 237 Ill. 382, 86 N. E. 593, 19 L. 
R, A. (N. S.) 746; Barker v. Campbell (Okla., 
1917), 167 Pac. 468, L. R. A., 1918A, 487. 


The Supreme Court of Kentucky now swings 
into line in a recent case, and after practically 
overruling the McKinney case cited above holds 
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that a reservation of “all minerals in or un- 
der the land” includes subsequently discovered 
oil and gas. Hudson & Collins v. McGuire, 223 
S. W. 1101. The McKinney decision by the 
same Court had held a conveyance of “all the 
mineral and coal on the above described boun- 
dary” did not include natural gas for the pe- 
culiar reason that “natural gas had no market- 
able value in Kentucky, and that the easements 
granted in connection with the mineral rights 
conveyed are not applicable to the production of 
natural gas, which shows that it was not in- 
tended that gas was to be included in the con- 
veyance.” This was indeed very strange rea- 
soning as the usual rule of construction of gen- 
eral terms in an instrument is to give them 
their natural all-inclusive meaning unless it 
is shown by something within the four corners 
of the instrument that some particular thing is 
excepted. The ridiculous character of any other 
rule was illustrated by a later Kentucky case, 
known as the Kentucky Diamond Case. De- 
velopment Co. v. Transvaal Diamond Co., 141 
Ky. 97, 132 S. W. 397. In this case the ques- 
tion was whether ‘‘diamonds” were included in a 
conveyance of “all the minerals and timber 
on the following described tract of land.” The 
Court held they were included and refused to 
follow the rule in the McKinney case and held 
that the fact that diamonds were not known to 
be on the land at the time of the conveyance 
did not indicate that it was not the intention 
of the parties to convey them by their deed. 


The word “mineral” is a broad word with a 
wide popular significance and includes every- 
thing under the soil except pure waters which 
are practically subterranean rivers. Whether 
oil is organic or inorganic in its origin it is 
nevertheless a deposit in the soil co-incident 
with other geological processes which com- 
bined to form the crust of the earth. So that 
sandstone which is a deposit of prehistoric 
seas, coal which is a product of decayed vege- 
tation, granite which is of plutonic origin, oil 
which it is claimed is the result of decayed 
animal matter, are all nevertheless part 
of the substance of which the earth is 
composed and in some cases the strata are 
conglomerates of vegetable and animal de- 
posits with petrifications of the vegetation of 
past geological eras and fossils of pre-historic 
animals so that it would be impossible to 
distinguish them as animal, vegetable or metal- 
liferous. The Supreme Court of the United 
States has taken this broad view in the con- 
struction of the words “valuable mineral de- 
posits” when used in public land laws and 
declares that it should be construed as including 
all substances contained in the earth’s crust 





“whether metallic or non-metallic.’ North- 
ern Pac, Ry. Co. v. Soderberg, 188 U. S. 526, 
23 Sup. Ct. 368. 

One important rule which a conveyancer 
should be careful to observe in this connec- 
tion is not to qualify his general words by 
words which tend to contract the full extent 
of their meaning. Thus in the Detler case, 
supra, the phrase “all minerals” was qualified 
by provisions for certain easements which 
made it appear that the parties had in view coal 
or stone only. The provision for easements 
should be as broad as the grant. 








ILLEGALITY UNDER THE NEGO- 
TIABLE INSTRUMENTS LAW. 


Since the Negotiable Instruments !.aw 
has now been adopted practically through- 
out the United States and its dependencies, 
and since the decisions of the courts are 
not entirely harmonious as to its effect upon 
the defense of illegality, when sought to be 
interposed in an action upon negotiable pa- 
per, it may not be without profit to examine 
somewhat the questions involved in the 
matter. 

It should be understood at the outset, that 
by a “real,” or “absolute,” or “downright” 
defense, is meant one which attaches to or 
inheres in the instrument itself, though not 
appearing on its face, and which can, there- 
fore, be interposed, even against a holder 
in due course, as defined in the law. Con- 
sequently, all cases in which the holder does 
not enjoy such status, particularly those in 
which it appears that he is actually charge- 
able with knowledge or notice, have no ap- 
plication in this discussion. This meaning 
must be kept clearly in mind, also, in order 
to distinguish the case from those in which 
some phase of estoppel is sought to be in- 
jected into the controversy to preclude the 
defense. ‘To this some consideration will 
be given later in this article. 

At common law a defense was said to be 
“real” or “absolute,” if the particular ac- 
tion involved was prohibited by the prin- 
ciples of that law, or was construed as be- 
ing against public policy, as well as when 
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an express statute in terms forbade cer- 
tain things, and declared all acts and con- 
tracts in connection therewith void. Under 
the law merchant illegality as a defense was 
not necessarily real. It depended upon the 
class of illegality and how it was deter- 
mined. If the particular act or transaction 
was void merely at common law, or by 
construction of a particular statute, based 
upon considerations of public policy, no real 
defense was presented. However, if the 
statute, in terms or by necessary implica- 
tion, declared the act or acts aimed at by 
the statute, and all transactions in connec- 
tion therewith, to be void, such defense was 
available, even against a bona fide holder of 
negotiable paper. The question now pre- 
sents itself: how is it under the Negotiable 
Instruments Law? 

Certain of the States, by modification of 
the language of the Law, have avoided the 
question altogether; as, for example, Wis- 
consin and Illinois, where the matter is ex- 
pressly referred to and covered in their 
enactment. 

The pertinent parts of the law are: 

Section 57, which sets forth the rights of 
‘‘a holder in due course,” and makes use of 
the following language: “A holder in due 
course holds the instrument free from any 
defect of title of prior parties, and free 
from defenses available to prior parties 
among themselves, and may enforce pay- 
ment of the instrument for the full amount 
thereof against all parties liable thereon.” 

Section 52, which defines ‘“‘a holder in due 
course.” 

Section 59, which has to do with the bur- 
den of proof, when certain enumerated “de- 
fects” have been established. 

Section 55, which sets forth when a title 
is “defective,” within the terms and mean- 
ing of Section 59. 

Section 56, which lays down the rule as 
to what constitutes “notice” of such “de- 
fects,” so as to charge a holder. 

The language of Section 57%, especially 
when read in the light of the others, is very 
broad and comprehensive, and would seem 





to be intended to preclude any defense what- 
ever, especially of the class now under con- 
sideration, under any circumstances. It 
appears, however, that upon this, precisely, 
the courts have disagreed. It is contended, 
on the one hand, that the Negotiable Instru- 
ments Law, has by necessary implication 
repealed, at least pro tanto, any and all 
prior statutes which affected this class of 
defense, as well as effected a change in the 
common law and the law merchant. On the 
other hand, it is contended, that, so far as 
applicable at all, such result is not neces- 
sary, or even logical. 

Let us now look at some of the conflict- 
ing decisions. The first case decided un- 
der the law was Wirt v. Stubblefield. This 
case was decided in 1900, Congress having 
enacted the law, without in any way alter- 
ing or modifying Section 57, in 1899. As 
a defense to an action on a promissory note, 
it was sought to set up that the note was 
void, having been given as the result of a 
wager, upon the theory that old English 
statutes of Charles and Anne, against gam- 
ing, were still in effect in the District of 
Columbia. The court held, that the stat- 
utes had been in effect, and that they had 
made such contracts void, but that they had 
been repealed, as to negotiable instruments. 
The court, in rendering its decision said: 
“that the British statutes of 16 Charles 2, 
Ch. 8, and 9 Anne, Ch. 14, against gaming, 
so far as they might or would, if in force, 
affect the validity of the negotiable instru- 
ments embraced by act of Congress, are 
inconsistent with the provisions of the lat- 
ter act. and they are, therefore, to the ex- 
tent that they are so inconsistent or repug- 


| nant to the act of Congress, repealed, and 


no longer, as to negotiable instruments, in 
force in this District.” In reasoning to its 
decision, the court uses the following lan- 
guage:’ “We know the origin and history 
of the act of Congress. We know it is 
largely derived in its form and provisions 
from the English Act upon the subject ; and 
(1) 17 App. D. C. 283. 


(2) Page 291. 
(3) Page 287. 
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we know, moreover, that the great and lead- 
ing object, not only with Congress, but 
with the large number of the principal com- 
mercial States of the Union that have 
adopted it, has been to establish a uniform 
system of law to govern negotiable instru- 
ments wherever they might circulate or be 
negotiated. It is not only uniformity of 
rules and provisions that was designed, but 
to embedy in a codified form, as fully as 
possible, all the law upon the subject, to 
avoid conflict of decision, and the effect of 
mere local laws and usages that have there- 
tofore prevailed. The great object sought 
to be accomplished by the enactment of the 
statute was, to free the negotiable instru- 
ment, as far as possible, from all latent or 
local infirmities that would otherwise inhere 
in it, to the prejudice and disappointment 
of innocent holders, as against all of the 
parties to the instrument professedly bound 
thereby.. This clearly could not be effected 
so long as the instrument was rendered ab- 
solutely null and void by local statute as 
against the original maker or acceptor, as 
is the case by the operation, indeed by the 
express provision, of the statutes of Charles 
and Anne.” 


Again, at page 290, it is said: “It is diffi- 
cult to conceive, if we bear in mind the ob- 
ject and policy intended to be promoted by, 
as well as the entire scope and express pro- 
visions of, the ‘negotiable instruments law,’ 
that the framers of that act ever intended 
to save and preserve unrepealed as part of 
the law governing negotiable instruments, 
the old English statutes of 16 Car. 2, and 9 
Anne, against gaming. On the contrary, it 
was most clearly among the objects and pur- 
poses of that act, to get rid of all such im- 
pediments and hindrances to the circulation 
of negotiable instruments as had been cre- 
ated by those old statutes, and to embody 
the entire law upon the subject, as far as 
practicable, into one well digested and con- 
sistent act.” 

Again, at pages 288-9: “Consideration is 
illegal either at the common law or by stat- 
ute. When the title to a bill or note is de- 





fective by reason of an illegal consideration 
at the common law, the instrument is good 
in the hands of an innocent indorsee against 
all parties. But not so where the considera- 
tion is made illegal by statute, and the in- 
strument is declared to be null and void, as 
in cases of bills or notes made upon gam- 
bling or usurious transactions.” 

And at page 286: ‘Gambling considera- 
tion is not mentioned, nor is that of usury, 
in the recent act of Congress of January 12, 
1899; nor are any of the statutes upon the 
subject of gambling or usury referred to, 
and if, therefore, the old British statutes 
to which we have referred have been par- 
tially repealed by the act of Congress, it is 
by implication, and not by express terms. 
The act of Congress does provide, however, 
by Section 190, “That all laws of force with- 
in the District of Columbia, inconsistent 
with the foregoing provisions of this act, be, 
and the same are hereby repealed.’ It must, 
therefore, have been supposed, and within 
the contemplation of Congress, that there 
were laws or legislation in force proper to 
be repealed, and the question is, what laws 
were thus intended to-be repealed.” 

Thus it appears, that the various grounds 
supporting the first view of this matter are 
clearly, distinctly and vigorously set forth 
by the court in this case. 

The next case which I shall consider is 
Alexander v. Hazelrigg.* This was decided 
in 1906, the State of Kentucky, in 1904, 
having enacted the Negotiable Instruments 
Law, embodying Section 57 without change. 
Kentucky, previously, had had a statute ex- 
pressly making all gambling contracts void, 
and this was not in terms repealed by the 
act of 1904. In this case, as in the one just 
considered, the action was upon a promis- 
sory note by a holder in due course, and the 
defense sought to be set up was illegality, 
resulting from the note having originated 
in a gambling transaction. The court held 
the defense available, and expressly refused 
to follow the case of Wirt v. Stubblefield, 
which was relied upon by the plaintiff. In 


(4) 123 Ky. 677, 97 S. W. 353. 
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reasoning to its decision, the court says, at 
pages 353-4 of the Southwestern Reporter : 
“The real question to be determined is 
whether a negotiable note executed for 
money lost on a bet or wager can be suc- 
cessfully defended when owned and held 
by an innocent purchaser for value without 
notice of the infirmity or illegal considera- 
tion of the note. As we understand the ap- 
pellant’s petition, he concedes that prior to 
the passage and taking effect of the nego- 
tiable instruments act, referred to, such a 
note could be successfully defended in the 
hands of an innocent purchaser; but since 
that act took effect he contends that all 
laws inconsistent with that act stand re- 
pealed. He claims that under section 57 
the question of consideration cannot be in- 
quired into as against the holder in due 
course. He takes the paper free from de- 
fenses. And in support of this position, we 
are referred to the case of Wirt v. Stubble- 
field.® In that case it was held that the sec- 
tion, the same as section 57, referred to 
above, changed the law of the District of 
Columbia as to a note given for a gambling 
debt in the hands of a holder in due course.” 
The court then quotes from the decision 
mentioned, and continues: 


“It has been the policy of this State to 
suppress gambling and the statutes making 
gaming contracts void are founded upon 
what the Legislature has for many years 
deemed to be sound public policy. It is 
inconceivable that the General Assembly 
in the passing of the act of 1904 for the 
protection of innocent holders of negotiable 
instruments, intended to or did repeal sec- 
tion 1955, Ky. Sts. 1903, which declared 
all gaming contracts void. In our opinion 
the disappointment now and then of an in- 
nocent holder of a negotiable instrument 
would not be as hurtful and injurious to 
the best interests of the state as the re- 
moval of the ban from gaming contracts. 
Mr. Daniel in his work on Negotiable In- 
struments,’ says: *The bona fide holder for 
value, who has received the paper in the 
usual course of business, is unaffected by 
the fact that it originated in an illegal con- 


Supra. 
Sec. 197. 


(5) 
(6) 








sideration, without any distinction between 
cases of illegality founded in moral crimes 
or turpitude, which are termed mala in se, 
or those founded in positive statutory prohi- 
bition, which are termed mala prohibitia. 
The law extends its peculiar protection to 
negotiable instruments, because it would 
seriously embarrass mercantile transac- 
tions to expose the trader to the conse- 
quences of having a bill or note passed on 
him impeached for some covert defect. 
There is, however, one exception to this 
rule—that when a statute, expressly or by 
necessary implication, declares the instru- 
ment absolutely void, it gathers no vitality 
by its circulation in respect to the parties 
executing it.’” 

Here we have clearly indicated most of 
the grounds upon which this view rests, 
though, perhaps, they are not set forth with 
so much fullness of reasoning as are those 


in the other case. 


Wirt v. Stubblefield does not appear to 
have been extensively followed, but there 
are a number of decisions in other jurisdic- 
tions which coincide with the views ex- 
pressed in Alexander v. Hazelrigg, and even 
amplify and extend its grounds of decision. 

Eskridge v. Thomas,’ was an action un- 
der an express statute to enjoin the prose- 
cution of a promissory note, on the ground 
of usury. A defense was sought to be 
founded on the contention that the Nego- 
tiable Instruments Law, including section 
5%, which had been enacted in West Vir- 
ginia subsequent to the statute relied upon 
by the plaintiff, had repealed or modified 
the usury law of that State. The action, 
however, was sustained. In reaching this 
decision, the court delivered a well rea- 
soned opinion, from which I quote certain 
portions, to illustrate its scope and grounds: 

—“To meet these trade requirements, to 
facilitate the movement of capital, and to 
inspire confidence and correct some defects 
or deficiencies in the circulation of commer- 
cial paper, manifestly were some of the pur- 
poses to be subserved by the enactment of 
the Negotiable Instruments Law. 

“But conceding the wholesome, material 
and benign purposes of this legislation, that 





(7) 9158. E. 7 (W. Va. 1916). 




















VoL. 92 CENTRAL LAW JOURNAL 31 











concessum cannot be permitted to violate 
or ignore other equally beneficent and es- 
sential statutory provisions. These the law- 
making branch of the government, not the 
court, must repeal or amend, if necessary 
to suit public convenience. 

“The obvious purpose and effect in enact- 
ing the Negotiable Instruments Law was 
the embodiment of the general law merchant 
as it had been previously applied in the 
courts. The presumption is that when pass- 
ing it, the Legislature had in contempla- 
tion the existence of the usury statute and 
the decisions of Virginia and this State con- 
struing it as involving all contracts com- 
prehended within its scope. It knew, as we 
must assume, that, by a prior general rule, 
when a statute declares an instrument void, 
it gathers no vitality by circulation, al- 
though upon such instrument an indorser 
may be held liable to a bona fide holder 
without notice.*®” 


—“When there is nothing in a statute in- 


dicating an intent to the contrary, the well 
recognized doctrine is: 


‘That the Legislature did not intend to in- 
novate upon, unsettle, alter, violate, repeal 
or limit another general statute or statutory 
system, the entire subject matter of which 
is not directly nor necessarily involved in 
the (subsequent) act,’” citing Bank v. Ja- 
cobs, 74 W. Va. 525, 82 S. E. 320, which 
was a case involving the same fundamental 
question, the effect of the Negotiable Instru- 
ments Law.° 


In a similar case in Pennsylvania, a Dis- 
trict Court,’® contributes the following rea- 
soning, based on an interpretation of the ex- 
press wording of Section 57: 


“However, this act (Negotiable Instru- 
ments Law), applies only to paper that 
might have been obligatory between the par- 
ties—that which it was legally possible for 
the parties to make. Where the parties 
were never bound because the law made the 
note void, as being contrary to public policy 
as expressed in the statutes, the Negotiable 
Instruments Act does not have any applica- 
tion. That this act was not intended to in- 
ject life into a written instrument that was 


(8) Daniel, Negotiable Instruments, Sec. 673, 
pages 9-10-11. 

(9) Page 11. 
(10) Martin v. Hess, 27 Pa. Dist. Ct. 195. 











by law null and void, ab initio, is appar- 
ent from the use of the word ‘liable’ in 
section 57.of this act, viz: ‘A holder in 
due course—may enforce payment for the 
full amount thereof against all parties Hable 
thereon.’ The liability is defined to be the 
situation of one who is bound in law and 
justice to do something which may be en- 
forced by action.** 

“The maker of a note given in payment of 
a gambling transaction is not liable on such 
instrument, as by law such instrument is 
null and void and of no effect. It is ques- 
tionable whether such a note ever becomes a 
negotiable instrument.’’? 


The conflict between the two views in this 
matter is interestingly illustrated in the de- 
cisions of the courts of New York State. 
In the Court of Appeals, though several 
times discussed by individual judges, there 
had been no decision upon the question un- 
til Sabine v. Paine,'* decided in 1918, which 
finally disposed of the contention for that 
jurisdiction. In the Supreme Court, how- 
ever, prior to the date mentioned, there had 
been a number of decisions, some holding 
one way, and some the other. This situa- 
tion is strikingly shown in volume 151 N. 
Y.S. At page 735, of this Report, we find 
the case of Sabine v. Paine, decided Febru- 
ary 5, 1915, from which decision the appeal 
above mentioned was taken; and at page 
873, of the same Report, we find Oeser v. 
Behrend, decided March 3, 1915, at the next 
succeeding appellate term of the Supreme 
Court, and by different judges. In each 
case, the same fundamental question was in- 
volved, namely, the effect of the Negoti- 
able Instruments Law, enacted in New 
York in 1897, upon the previously enacted 
and existing usury statute. 

In the first case, upon a review of pre- 
ceding cases, it was held, that the Negoti- 
able Instruments Law did not effect any 
change in the previously existing law, un- 
der which it had been held that a note void 
for usury was void always and everywhere, 
and that usury was still a defense. In the 
second case, a similar review of the cases 

(11) Bouvier, page 206. 


(12) Pages 196-7. 
(18) 223 N. Y. 401, 119 N. E. 849. 
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was made, and the opposite decision 
reached, though by a divided court, one of 
the judges delivering a vigorous dissenting 
opinion. He, likewise, reviewed the previ- 
ous conflicting decisions, and set out, to 
some extent, the respective bases upon 
which the opposing conclusions rested. I 
quote a part of his opinion, page 875: 


“The argument of the leading case relied 
on by plaintiff, (Schlessinger v. Kelly, 114 
App. Div. 546, 99 N. Y. S. 1083), is based 
on the view that the statute grew out of 
an attempt to secure uniformity in all the 
states, and to free negotiable instruments, 
or papers purporting to be such, as far as 
possible in the hands of innocent holders 
from latent or local infirmities, and to hold 
that this included infirmities going to their 
inception, equally with others, was more 
consonant with the purposes of the Act, and 
there is much force, undoubtedly, in this ar- 
gument, 

“On the other hand, while surrounding 
circumstances may be considered in constru- 
ing ambiguous legislative enactments, the 
language used is after all, the primary 
source from which to determine the legis- 
lative intendment, and as repeal by impli- 
cation is not favored, where the words are 
as consistent with an intent not to change 
or repeal, such would seem to be the nat- 
ural effect to be given to them. As express 
words would seem the more natural way of 
effecting an intended change, the fact they 
are not used would indicate that no change 
was intended, and such inference cannot but 
be strengthened where, as in this statute, 
the Legislature by express provisions re- 
pealed other parts of the existing statute 
law. * * * * The inference would seem 
reasonable, if it had intended a further re- 
peal, it would have included it in that sec- 
tion.” 

The Court of Appeals, in reaching a unani- 
mous decision in the case of Sabine v. 
Paine,** that the Negotiable Instruments 
Law had not in anywise affected the prior 
usury statute, uses the following language: 


“When the Negotiable Instruments Law 
was enacted, it was an established rule of 
law in this state and in many jurisdictions, 
that a holder ef a note void by virtue of a 
statutory declaration because of usury, who 


(14) Supra. 





became such before maturity of the note for 
value and without notice of the usury, could 
not enforce the note. The rule is an excep- 
tion to the general principle that a nego- 
tiable instrument in the hands of an inno- 
cent holder, who had received it in good 
faith in the ordinary course of business, for 
value, and without notice of a defect, is 
not invalid, and is enforceable by the 
holder.” 

Here the court quotes, 14° and contin- 
ues: 

“The rule, constituting an exception to it, 
rests upon the legislative intention and en- 
actment. An instrument which a statute, 
expressly or through necessary implication, 
declares void, strictly speaking, is a simu- 
lacrum only. It is without legal efficiency. 
It cannot obligate a party or support a right. 
In Claflin v. Boorum, 122 N. Y. 385, 388, 
25 N. E. 360, 361, we said: 

“*A note void in its inception for usury 
continues void forever, whatever its sub- 
sequent history may be. It is as void in 
the hands of an innocent holder for value 
as it was in the hands of those who made 
the usurious contract. No vitality can be 
given to it by sale or exchange, because that 
which the statute has declared void cannot 
be rendered valid by passing through the 
channels of trade.’ 


“The rule has general recognition in ju- 
dicial opinion,” citing authorities. 

“The fact that the holder, when he took 
the paper, did not know that it had no in- 
ception—that no prior party could sue upon 
it, and that he was loaning money upon it— 
does not affect the rule. He is bound to 
know the character of the paper he is deal- 
ing in,” citing authorities. 

“The statute is peremptory and unequi- 
vocal in enacting that a usurious obligation 
is absolutely void. 

“The Legislature did not, by enacting 
section 96 of the Negotiable Instruments 
Law, intend to abrogate the rule we have 
stated. The statute declaring the usurious 
instrument void is not repealed expressly or 
through implication. The court is, under 
its command, to declare it void, enjoin 
prosecution of it, and order it to be sur- 
rendered and cancelled, whenever satisfac- 
tory proof of its usurious character appears. 
It is a pretense, and ineffectual as a source 
of obligation or right. It is insubstantial, 
and within the intendment of the Negotiable 


(14a) Daniel N. I. § 197. 
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Instruments Law is not a negotiable instru- 
ment, and cannot be acted upon or affected 
by it. Section 96 is a declaration of the 
general principle stated by us, and has no 
relation to the rule which is an exception 
to it. 

“Our conclusion is in harmony with the 
judicial decisions of other states.” 

The court cites authorities from Iowa, 
Kentucky and West Virginia. 

One form of illegality sometimes invoived 
is that where the instrument has been exe- 
cuted to a foreign corporation within a state 
where it has not become authorized to do 
business in accordance with the statutory 
requirements, and where such corporation 
has transferred the instrument to the plain- 
tiff, who sues as a holder in due course. 

The general rule here is that the plaintiff 
can recover, unless the particular statute 
makes the note and contract void, which 
is in accord with the Kentucky and other 
decisions I have just considered.*’ 

The question of notice is also said to be 
here involved, and it is generally held that 
the plaintiff is not chargeable with notice, 
as defined in Section 56 of the Negotiable 
Instruments Law."* 

Though it has been held this present year 
in New Hampshire that knowledge that the 
payee is a foreign corporation should consti- 
tute such notice.*” 

This decision, however, is obviously open 
to the criticism that it sets up the standard 
of ‘‘the ordinary man,” which is in defiance 
of the requirements of Section 56. 

In certain cases, it must be noted, some 
of the courts, in this connection, concern 
themselves with the question of whether or 
not there is an estoppel to assert the de- 
fense. For example, in Holzbog v. Bak- 
row,'® the court, while holding that in the 
particular case, the defendant had not 
changed his position for the worse in reli- 
ance upon the facts set up as the basis of 
the estoppel, nevertheless, decided that es- 


(15) Bank vy. Utterback, L. R. A. 1918 B. 838. 

(16) McMann v. Walker, 31 Colo. 26, 72 Pace. 
1055. 

(17) Ensign y. Christiansen, 109 Atl. 857. 

(18) 156 Ky. 161, 50 L. R. A., N. S. 1023. 





toppel might be a defense in a proper case, 
saying in part, at pages 1027-8 of the L. 
R. A. Report: 


“The rule that an estoppel cannot exist 
whereby a party to a gambling contract is 
prevented from setting up illegality as a de- 
fense is applicable in all cases as between 
the original parties, or as against assignees 
who simply stand in the shoes of the orig- 
inal party. But where the estoppel is in- 
voked by an innocent purchaser who has 
been induced to purchase the paper by the 
representations of the maker, a different 
rule should be applied.” 


And again at page 1033: 


“While gambling is unlawful and gam- 
bling contracts void, the sale of promissory 
notes is lawful. There was no unlawful- 
ness in the assignment of the note to Bak- 
row. As between the original parties there 
can be no estoppel of the defendants from 
showing the illegality of the transaction, but 
when they induce an innocent third party 
to buy the note by representing the note 
to be valid and assuring him it will be paid, 
he is not affected by the illegality of the 
original transaction, of which he had no no- 
tice. His rights arise out of a transaction 
which is entirely lawful.” 


And this appears to be the weight of au- 
thority. It is submitted, however, that the 
conclusion is illogical and inconsistent. The 
statute should be vindicated, even if, there- 
by, the defendant seems to profit by his own 
wrong, or a wrong to which he was a con- 
senting party. In Holzbog y. Bakrow, the 
court cites and approves Alexander v. Ha- 
zelrigg.1® Logic and consistency would 
seem to demand the application of the rule 
to the fullest extent. If, as has been said, 
an instrument is void, it is void for all pur- 
poses and in all connections. In effect, the 
principle has been ignored, that what the 
law makes void, estoppel cannot make 
valid.2° And it should not be construed to 
do so any more than the language of the 
Negotiable Instruments Law should be in- 
terpreted to repeal former gambling stat- 
utes, or be considered as having been in- 


(19) Supra. 
(20) Kyser v. Miller, 144 Ill. App. 316; Mon- 
treal Bank vy. Griffin, 154 Ill. App. 616. 
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tended to relate to or deal with instruments 
which never had any legal existence. As to 
“the innocent purchaser,” in the language 
of Sabine v. Paine, he should be “bound 
to know the character of the paper he is 
dealing in.” ‘True, it would seem that in 
such cases, the courts appear to rely for the 
most part upon there having been renewed 
representations by the original party to the 
paper, constituting in effect another trans- 
action. But this, after all, is only an ap- 
parent and not a real distinction. The orig- 
inal undertaking is the thing actually re- 
lied upon, and the representations are 
brought forward merely as matters of estop- 
pel, so that the difficulty really persists, and 
it seems impossible to escape the conclusion 
that, “hard cases make bad law.” However, 
as stated at the outset, my main discussion 
does not concern itself with this class of 
cases, and they are only referred to inci- 
dentally, and for the sake of completeness. 


This should not be understood to be an 
exhaustive examination of the authorities 
upon the general question, as it has been 
intended only to consider sufficient of them 
to fully disclose the diverse holdings, and 
the grounds upon which they are put. The 
better rule appears to be that laid down in 
the Kentucky, West Virginia and New 
York cases. It would seem to be founded 
in the better law, and sustained by the most 
satisfactory reasoning. It is no doubt true 
that the other view arose out of an assumed 
necessity of giving full scope to the opera- 
tion and effect of the Negotiable Instru- 
ments Law. While such an attitude toward 
the law is highly desirable, it is entirely 
conceivable that it can be pushed too far, 
and it is submitted, this was done in this 
particular instance. The fact should never 
be lost sight of that the fundamental and 
primary purpose of the law was not to 
write an original statute, but to codify the 
law merchant, or some one particular in- 
terpretation of it. 

On the whole, there would seem to be in- 
volved two conflicting considerations of 
what may be called public policy. On the 








one hand, it is deemed to be in the best 
interests of society, and particularly of those 
classes of it that have dealings with com- 
mercial paper, that such paper, under all 
circumstances, should circulate with the ut- 
most possible freedom, and that any holder 
who is “one in due course” should be fully 
protected in the enjoyment of all rights 
which such instruments would appear to 
confer, regardless of previously existing de- 
fects in consideration or title.** 


On the other hand, it is contended that 
gambling and usury, the two most common 
subjects of statutory inhibition in this re- 
gard, are concededly against the best inter- 
ests of society, and so, manifestly contrary 
to public policy, and hence, statutes relat- 
ing to the prevention thereof should be so 
construed and applied as to preclude as far 
as possible the practice of the acts at which 
the statutes are incontrovertibly aimed. And 
supporting and strengthening this view is 
the immemorial reluctance of the courts to 
declare repeals by implication. 


It can scarcely be seriously denied that 
those practices, of which gambling and 
usury are typical, are, and are increasingly 
becoming, very grave menaces to the well- 
being of our social structure, and, therefore, 
anv attempts bv the body politic for protec- 
tion against them should be encouraged and 
assisted by the courts rather. than ham- 
pered. So that, when the legislative power 
has deliberately declared that instruments, 
in form negotiable, in anywise connected 
with the prescribed acts are void, there 
should be no hesitancy on the part of the 
judicial power to supplement and support 
the efforts of the co-ordinate power. Even 
if it is considered that there is presented a 
real dilemma, and a necessary choice be- 
tween two evils, it would seem that the re- 
latively few losses of individual holders of 
commercial paper do not bulk large, as com- 
pared to the very general evils growing out 


(21) Bank v. Kellogg, 183 N. Y. 92, 95, 75 N. 
E. 1103, 1104. 
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of the practices at which the original stat- 
utes, ordinarily drawn in question, were 


. aimed. And, furthermore, there is likewise 


to be considered, what may be deemed, per- 
haps, also a matter of public policy, name- 
ly, that no legislative enactment shall be 
held to have been repealed, unless a subse- 
quent act so states expressly, or unless the 
implication is so necessary as to be unes- 
capable. For in this way the integrity and 
certainty of the laws will be maintained. 


Finally, since it seems clearly apparent 
that the weight of authority is now against 
the repeal and in favor of the defense, an- 
other principle of policy in connection with 
the Negotiable Instruments Law becomes 
operative, namely, that of uniformity of 
decision. Uniformity, probably more than 
aught else, was the end and aim of the com- 
pilers and framers of the law. It is cer- 
tainly a consummation devoutly to be 
wished, so that everywhere there may be 
one rule to determine the rights of a holder 
of negotiable paper. Generally, but in this 
particular field, perhaps, more than any 
other, law should be law, regardless of state 
lines and geographical boundaries, just as 
equity at last came to be equity, regardless 
of “the size of the Chancellor’s foot.” And 
there is in reality no more hardship in re- 


‘quiring a taker of instruments, in form ne- 


gotiable, at his peril to acquaint himself with 
the nature of the transaction in which the 
paper had its inception, than there is ta hold 
him to a like duty in respect to the signa- 
tures involved. And forgery is a real de- 
fense by the express terms of Section 22 
of the law. 

It is to be hoped, therefore, that what ap- 
pears at last to be the true rule will be 
adopted as the ratio decidendi, even by those 
jurisdictions which have heretofore declared 
themselves for the opposite view. The 
value of the rule of stare decisis has its 
distinct limitations, in a case of this kind. 

H. W. DANFORTH. 

Denver, Colorado. 





COMMERCE—MAIL AS COMMERCE. 





CLEVELAND, C., C. & ST. L. RY. CO. v. 
INDUSTRIAL COMMISSION, et al. 





128 N. E. 566. 





Supreme Court of Illinois. Oct. 23, 1920. 





A railroad company, carrying pouches of in- 
terstate mail is engaged in “interstate com- 
merce” within the federal Employers’ Liabil- 
ity Act (U. S. Comp. St. §§ 8657-8665), though 
it is not a common carrier of the mail, either 
as to the government or the persons transmit- 
ting the mail, so that there can be no compen- 
sation awarded by the Industrial Commission 
for the death of an employe killed while han- 
dling the pouches. 





There is no dispute as to the facts in this 
case. The sole question for decision is 
whether the facts bring it within the Work- 
men’s Compensation Act of Illinois (Law’s 
1918, p. 335), or whether deceased was en- 
gaged in interstate commerce at the time of 
the accident, and as a result thereof the case 
falls within the purview of the federal Em- 
ployers’ Liability Act (U. S. Comp. St. §§ 
8657-8665). 


Plaintiff in error insists that United 
States mail cannot be considered as com- 
merce, and that a railroad company engaged 
in the transportation of mail is an instru- 
mentality or agent of the government, and 
not a common carrier within the purview of 
the federal Liability Act and not engaged in 
interstate commerce, and therefore not sub- 
ject to the provisions of that act. Several 
eases are .cited and relied upon in support of 
that contention. One of them is Atchison, 
Topeka & Santa Fe Railroad Co. v. United 
States, 225 U. S. 640, 32 Sup. Ct. 702, 56 L. 
Ed. 1236, in which the railroad company 
sued the United States to recover the reason- 
able value of railway post office car service fur- 
nished to and actually used by the post office 
department. In the course of that decision the 
Supreme Court held that the railroad company 
in carrying the mails was not hauling freight, 
nor was it acting as a common carrier with 
corresponding rights and liabilities, but in 
this respect it was serving as an agency of 
the government, and as much subject to the 
laws and regulations as any other branch of 
the post office. That case cannot be held de 
cisive of the question now before us. The gov- 
ernment, on such cars as were furnished by 
the railroad company in the case just cited, 
furnishes its own mail clerks, and they ride 
in the cars, handle, sort, distribute, place the 
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mail in the pouches, and throw off the pouches 
at the various stations to which the mail is 
destined. The railroad company is not the real 
transporter of the mail, but only transports it 
as an agent of the government, and it has 
never been considered that the relation be- 
tween the government and the railroad com- 
pany is that of a common carrier. 

In the case of Boston Ins. Co. v. Chicago, 
Rock Island & Pacific Railroad Co., 118 Iowa, 
423, 92 N. W.-88, 59 L. R. A. 796, the suit was 
to recover the value of a registered mail pack- 
age, which the railroad company, as one of 
the agencies of the government for carriage of 
its mails, undertook to carry from Kansas City, 
Mo., to Kinsley, Kan., and which it was claimed 
was destroyed by fire at Volland, Kan., caused 
by the negligence of the railroad employes. The 
Bankers’ Mutual Casualty Company paid the 
loss to the owner of the package, and the in- 
surance company which had reinsured the loss, 
repaid the amount thereof to the casualty com- 
pany, and then sued the railroad company. The 
Iowa Supreme Court held that the railroad 
company, carrying mail under contract with 
the United States government, owed no duty 
to the sender of the particular registered pack- 
age of mail which would give him a right of 
action in case the package was destroyed 
through the negligence of the railroad com- 
pany’s servants. The court also held in its 
decision that the railroad company in carrying 
the mail is neither a private nor a common 
carrier, and owes no duty to the sender or to 
the addressee of mail matter; that the law 
makes it an instrumentality of government for 
the performance of acts in execution of func- 
tions assumed and controlled by it, and that, 
at best, the railroad company is simply a pub- 
lic agent or agency discharging public duties. 
To the same effect as this latter case are the 
holdings in the cases of Bankers, Mutual Cas- 
ualty Co. v. Minneapolis, St. Paul & Sault Ste. 
Marie Railroad Co., 117 Fed. 434, 54 C. GC. A. ! 
608, 65 L. R. A. 397, and Foster v. Metts, 55 
Miss. 77, 30 Am. Rep. 504. The further reason 
given for the holding in these cases is that the 
sender of mail matter has no contract with the 
carrier of the mail bags, and does not commit 
his mail matter to him, but to the government, 
which has undertaken to receive, carry, and 
deliver it. The railroad company does not 
carry for individuals or receive any compensa- 
tion from them for carrying mail matter. Cer- - 
tainly, then, the railroad company could not 
be either a private or common carrier for such 
individuals, 


There is no case decided by this court or by 





the Supreme Court of the United States that 





passes on the identical question now before us, 
so far as we are aware. The latter court has 
passed upon several propositions that are more 
nearly related to the question now under con- 
sideration than those decided in the cases cited 
by plaintiff in error. In International Text- 
Book Co. v. Pigg, 217 U. S. 91, 30 Sup. Ct. 481, 
54 L. Ed. 678, 27 L. R. A. (N. S.) 493, 18 Ann. 
Cas. 1103, the Supreme Court of the United 
States held that sending the means of educa- 
tion by correspondence through the mails is 
commerce. The same court has held that the 
transmission of intelligence by means of the 
electric telegraph is commerce, and that an 
electric telegraph company transmitting such 
intelligence for hire is engaged in commerce. 
Pensacola Telegraph Co. v. Western Union Tele- 
graph Co., 96 U. S. 1, 24 L. Ed. 708; Western 
Union Telegraph Co. v. Texas, 105 U. S. 460, 
26 L. Ed. 1067; Leloup v. Mobile, 127 U. S. 
640, 8 Sup. Ct. 1380, 32 L. Ed. 311; Western 
Union Telegraph Co. v. Kansas, 216 U. S. 1, 30 
Sup. Ct. 190, 54 L. Ed. 355. 


In Marconi Wireless Telegraph Co. v. Com- 
monwealth, 218 Mass. 558, 106 N. E. 410, Ann. 
Cas. 1916C, 214, where the question was di- 
rectly up for decision, the Supreme Court of 
Massachusetts- held that the transmission and 
receiving of wireless messages for hire to and 
from ships on the high seas and to and from 
foreign countries is foreign commerce, and that 
the company so transmitting and receiving mes- 
sages for hire is engaged in interstate or for- 
eign commerce. If the sending of wireless mes- 
sages or messages by telephone or telegraph 
for hire from state to state is engaging in 
interstate commerce when done for individual 
persons, it is none the less interstate commerce 
if done for the United States government un- 
der contract for hire or under provisions of the 
United States statutes. The same character of 
intelligence is sent in letters by mail, the dif- 
ference usually being that the messages by !et- 
ter are more elaborate. The carrier of this mail 
for hire from state to state is engaged in in- 
terstate commerce. The government is the prin- 
cipal in the transmission of letters, but a rail- 
road company in transmitting such mail for 
hire for the government is also, like its prin- 
cipal, engaged in interstate commerce. As to 
the government it may not be a common carrier 
within the legal significance of that term, but 
it is nevertheless engaged in interstate com- 
merce. In the case at bar the defendant in 
error was, without question, at the time of this 
accident, a common carrier engaged in trans- 
mitting from one state to another freight and 
merchandise for hire. It was also engaged in 
interstate commerce in transporting the mails 
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for hire. That being true, Lane, as its em- 
ploye, in carrying the mail from defendant in 
error’s train to the Illinois Central train, was 
engaged in interstate commerce, as was also 
the Illinois Central Railroad Company, which 
transported the mail after it was delivered to 
it by him. The latter company was also a 
common carrier, and its trains were doing an 
interstate business in the transporting of 
freight and merchandise. 

Our conclusion is that the federal statute ap- 
plies to this case, and therefore, under all the 
decisions on that subject, excludes any action 
under our state statutes. The federal statute 
provides that every common carrier by rail- 
road, while engaged in commerce between any 
of the several states or territories, shall be 
liable in damages to any person suffering in- 
jury while he is employed by such carrier in 
such commerce, or, in case of the death of 
such employe, his or her personal representa- 
tives. “The true test of employment in such 
commerce in the sense intended is, Was the 
employe at the time of the injury engaged in 
interstate transportation or in work so closely 
related to it as to be practically a part of it?” 
Shanks vy. Delaware, Lackawanna & Western 
Railroad Co., 239 U. S. 556, 36 Sup. Ct. 188, 60 
L. Ed. 436, L. R. A. 1916C, 797. We are sup- 
ported in our conclusion in this case by two 
very strong and well-reasoned cases rendered 
by the California and Massachusetts Supreme 
Courts, viz., Zenz v. Industrial Accident Com., 
176 Cal. 304, 168 Pac. 364, L. R. A. 1918D, 423, 
and Lynch v. Boston & Maine Railroad Co., 226 
Mass, 522, 116 N. E. 248, L. R. A. 1917H, 819. 

The judgment of the circuit court is affirmed. 

Judgment affirmed. 


Note—Carrying Mail as Interstate Commerce. 
—It seems to the writer that the cases referred to 
by plaintiff in error were more in point than 
those the court refers to as sustaining the con- 
tention that plaintiff in error was engaged in 
interstate commerce. The true question ruled in 
Atchison, Topeka & Santa Fe R. R. Co. v. U. S., 
225 U. S. 640, 56 L. ed. 1236, involved no con- 
sideration whatever of the character of the intel- 
ligence in the mails, but the fact that the carrier 
was an agency of the government was the deter- 
mining factor. Nor was there in the cases the 
court cites any question except in an incidental 
way about the character of what was transported 
or conveyed. It was ruled, in effect, that intelli- 
gence did not take away the character of the 
service. It constituted no exception to the rule. 
But in the Atchison, Topeka & S. F. R. Co. 
supra the effect of the holding was to say that 
mail as mail was in being transported not inter- 
state commerce. If plaintiff in error handled the 
mail by employment of the government, it was 
governmental authority. 

In Zenz v. Industrial Acc. Com., 176 Cal. 304, 
168 Pac. 364, L. R. A. 1918D, 423, the ruling was 


that mail carried under an agency contract with 
U. S. Government was interstate commerce. And 
so in Lynch v. Boston & M. R. Co., 227 Mass. 
123, 116 N. E. 401, L. R. A. 1918D, 419, and recoy- 
ery must*be had where the carriage was between 
states under the fedéral and not the state law. 
It cites from Shanks y. Delaware L. & W. R. Co., 
239 U. S. 556, 60 L. ed. 436, L. R. A. 1916C, 797, 
that: “The true test of employment in such com- 
merce,” etc. But if mail is not “in such com- 
merce” or in any commerce when moved by the 
government the test spoken of can have no appli- 
cation, and, therefore, the action should be under 
remedies given by the state and the Massachusetts 
decision was wrong in refusing to an injured 
employe of a carrier acting as an agent of the 
government. 

These are the only two decisions we find on 
this interesting question, and it seems to this 
annotator that letters sent by express or private 
hand is intelligence coming under the ruling in 
International Text Book Co. v. Pigg, 217 U. S. 
91, 27 L. R. A. (N. S.) 493, and Marconi Wire- 
less Telegraph Co. v. Com., 218 Mass. 558, 106 
N. E. 310, Ann. Cas. 1916C, 214, but when letters 
are sent by a government agency, it makes no 
difference that the envelopes contain only a blank 
sheet, or whether they are packages sent by parcel 
post, conveying of themselves no _ intelligence 
whatever. In either event they are things ad- 
mitted to governmental custody, not as intelli- 
gence but solely only as articles entrusted to such 
custody. The government is in no way essen- 
tially interested in how the carrier holds himself 
out. 


CORRESPONDENCE. 


PROGRAM OF THE MEETING OF THE 
IDAHO BAR ASSOCIATION. 


Editor, Central Law Journal: 


I send you the following for your publica- 
tion: 


The program for the meeting of the Idaho 
State Bar Association, which is to be held 
in Boise, Idaho, on January 13, 14, 15, 1921, will 
treat of subjects of practical interest and bene- 
fit to the lawyers of the State. 


Sessions will be held each morning, afternoon 
and evening, beginning at ten o’clock a. m., 
two and eight o’clock p. m. respectively, ex- 
cept the evening of the 15th, when will be 
held the banquet of the Association beginning 
at 6:30 o’clock. The banquet will be held at 
the Chamber of Commerce Rooms, Boise City 
National Bank Building. 





The morning session of Thursday, the 13th, 
| will be devoted to reports of officers and stand- 
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ing committees. Indications are that unusually 
full reports will be presented by the committees, 
dealing particularly with needed corrective acts 
by the Legislature, which will then be in ses- 
sion, along the lines of irrigation, mining, pro- 
cedure, remedies and commercial law. The 
Grievance Committees will also report at this 
time, 


At the afternoon session will be presented 
report of the Memorial Committee, followed by 
the report of a special committee on probate law 
and community property. The latter committee 
has had under consideration and will suggest 
solutions of the difficulties arising out of the 
Idaho statutes which limit the disposition of 
community property by will and prescribe that 
in the case of the wife’s intestacy her share of 
the community property shall descend to the 
surviving husband, subject to community debts, 
and without administration. The question as 
to whether or not a lien is thus created, how 
to prove the intestacy and the consideration 
of the recent case of Glover v. Brown, 32 Idaho 
426; 184 Pac. 649, will be discussed fully. 


The evening session will be devoted to the 
address of President Willis E. Sullivan on 
“Problems of the Hour and the Bar.” 


Friday morning M. J. Sweeley of Twin Falls, 
Idaho, will present constructive suggestions for 
making the Association useful to the Bar of 
the State. His address will be followed by a 
report of a special committee on incorporation 
of the Bar. 


In the afternoon, T. L. Martin of Boise, 
Idaho, will present a paper on “Examination 
of Abstracts of Title.” 


In the evening, Donald A. Callahan of Wal- 
lace, Idaho, will speak on “The lawyer and the 
Law.” 


Saturday morning, Clyde M. Gray of the 
Idaho Division, United States Internal Rev- 
enue Department, will offer some practical sug- 
gestions on income tax procedure. 


In the afternoon session, Hon. William M. 
Morgan, former Chief Justice of the Idaho Su- 
preme Court, will deliver a paper on “Prepara- 
tion for and Admission to the Bar.” 


The meeting of the Association will be com- 
pleted Saturday evening by the banquet, at 
which Joseph H. Peterson of Pocatello will act 
as toastmaster. 


Very truly yours, 
W. E. SuLiivan, Pres. 
Boise, Idaho. 





HUMOR OF THE LAW. 





My razor-back strolled down your track 
A week ago today; 

Your Twenty-nine came down the line 
And snuffed its life away. 

You can’t blame me—the hog, you see, 
Slipped through your cattle gate, 

Therefore pen me a check for ten. 
This debt to liquidate. 


Our Twenty-nine came down the line 
And killed your hog, we know; 
But razor-backs on railroad tracks 
Quite often come to woe; 
Therefore, my friend, we cannot send 
The check for which you pine. 
Just plant your dead, place o’er its head 
“Here lies a foolish swine.” 





Aunt Mary had been introduced to all the 
friends of the family while visiting her broth- 
er. Now, woman-like, she was trying to dis- 
cover if her niece favored any young man espe- 
cially. 

“That young Mr. Smart who comes here 
seems a clever sort of man, Maude,” she be- 
gun. 

“Yes,” replied Maude, “he is clever.” 

“What is he by profession?” 

“A bit of lawyer and a bit of a musician.” 

“But what is he really?” asked aunty, puz- 
zled. 

“Well,” explained the girl, “the lawyers say 
he is a musician, and the musicians say he 
is a lawyer.”—London Answers. ; 





“Did I understand you to say that this lad 
voluntarily confessed to playing truant?” asked 
a school attendance officer, addressing the 
mother of a small and dirty boy. 

“Yes, sir, he did,’ the woman responded. 
“IT just had to persuade him a little, and then 
he told me the whole thing voluntarily.” 

“How did you persuade him?” inquired the 
officer. 

“Well, first I gave him a good hiding,” said 
the parent, “and then I put him to bed without 
supper, and I took his clothes away and told 
him he’d stay in bed until he confessed what 
he’d done, if ’twas the rest of his days, and 
that I should punish him again in the morn- 
ing. And in less than half an hour he told 
me the whole story of his own accord.”’—Hous- 
ton Post. 
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WEEKLY DIGEST. 





Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the West 

Pub. Co., St. Paul, Minn. 
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1. Action—Equity—The prosecution of an 
action as one in equity does not change the 
character of a decision in the case on the merits, 
and the case must be regarded as if the plain- 
tiff agreed to a trial of it without the inter- 
vention of a jury, and a submission of the law 
and facts of the case for decision to the judge 
of the court.—Choate y. Farrar Lumber Co., Ky., 
224 S. W. 1046. 

2. Adverse Possession—Tenancy by Suffer- 
ance.—If the possession of plaintiff's tenant by 
sufferance became the possession of defendants 
when he executed a deed to them, their posses- 
sion was interrupted by the temporary absence 
of the tenant from the land at a time less than 
the period of limitations before the commence- 
ment of the action, so that such possession does 
not defeat the title of the former owner.— 
Hunn v. Stiffney, Ky., 224 S. W. 849. 


3. Assault and Battery—Aggravation.—In 
prosecution for aggravated assault, sole ground 
of aggravation charged being that injured party 
was a female, accused should-be afforded the 
benefit of the law as applied in criminal cases 
of an honest mistake of fact if the prosecuting 
witness was wearing the apparel of a man and 
presented the appearance of one, and accused 
was misled into the belief that. she was a man, 
without fault or want of care upon his part, 
since such mistake would have mitigated the 
offense.—Vyoral v. State, Tex., 224 S. W. 889. 





4. Bankruptey—Allowance to Attorneys.— 
The elements to be taken into consideration 
in making an allowance to attorneys for peti- 
tioning creditors are the time properly required 
to be spent on the controversy, the intricacy of 
the questions involved, the amount involved, 
the strenuousness of the opposition encountered, 
the results achieved therein, and the policy of 
the bankrupt act toward economy in adminis- 
tration.—In re Weissman, U. S. D. C., 267 Fed. 
588. 

5. Banks and Banking—Imputable Knowl- 
edge.—Where the payee of a note transfers it 
by indorsement to a bank, in which such payee 
is a director, but not an active officer, the di- 
rector’s knowledge of the true consideration is 
not imputed to the bank.—First Nat. Bank v. 
Carroll, N. D., 179 N. W. 664. 

6. Receivership.—Receiver for a bank ap- 
pointed by the court, and the representative of 
the state banking department, had authority 
to agree to release to the maker a note given 
by him to procure funds wherewith to purchase 
land, in return for his release to the bank of 
his lien on the land; the deal going to preserve 
the bank’s assets, and therefore being within 
the power of the officers.—Citizens’ Trust Co. v. 
Going, Mo., 224 S. W. 1020. 

7. Bastards—Cruel and Unusual Punishment.— 
A bastardy proceeding, though criminal in form, 
is in substance a civil suit, and therefore not sub- 
ject to the constitutional inhibition against cruel 
and unusual punishment.—Waters v. Riley, W. 
Va., 104 S. E. 569. 

8. Bigamy—Burden of Proof.—In a prosecu- 
tion for bigamy the state must prove the de- 
tails of the marriage, including prima facie 
the authority of the person officiating.—Ford 
v. State, Ariz., 192 Pac. 1117. 

9. Bills and Notes—Acceptance by Telegram. 
—Under Negotiable Instruments Law, §§ 132, 
185, acceptance of a check by the drawee bank 
may be by telegram.—Commercial Bank v. First 
Nat. Bank, La., 86 So. 342. 

10. Bad Faith.—Suspicion of defect of title, 
or the knowledge of circumstances which would 
excite such suspicion in the mind of a prudent 
man, or of circumstances sufficient to put him 
upon inquiry, will not defeat his title; that re- 
sult can be produced only by bad faith on his 
part.—Southwest Nat. Bank of Commerce v. 
Todd, Okla., 192 Pac. 1098. 

11. Consideration.—In an action on a note 
for $900 obtained by fraud, where defendant 
admitted that he received practically everything 
for which he gave the note, except an automo- 
bile, which he purchased elsewhere for $500, 
plaintiff, though not a holder in due course, 
was entitled to recover $400, being the value 
received.—Depres, Bridges & Noel v. Galloway, 
Mo., 224 S. W. 998. 

12. Filling Blanks.—The name of the payee 
of a note may be left blank, which makes the 
instrument payable in effect to bearer, and in 
such case the blank may be filled in by the 
holder.—Finley v. Rose, Ky., 224 S. W. 1059. 














13. Carriers of Goods—Second Carrier.— 
Where a railroad undertook to transport and 
deliver cotton, but delivered to a second rail- 
road at destination, which road had exclusive 
control of the cotton platform, loss of the cot- 
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ton was attributable solely to the negligence 
of the second railroad, which, as between the 
two roads, is liable to the first; both being liable 
to the shipper.—Barwick v. Northwestern R. 
Co. for South Carolina & Atlantic Coast Line 
R. Co., S. C., 104 S. E. 545. 


14. Carriers of Passengers—Overcrowded 
Cars.—Though it is not negligence as a matter 
of law for a street railway company to permit 
its cars to be overcrowded, it is bound to know 
the danger to passengers resulting from such 
crowding, and if it accepts too many passengers 
or runs cars so infrequently as to cause too 
many to seek to ride on each car, it is respon- 
sible for injuries which reasonably ought to 
have been anticipated.—Walsh v. Chicago Rys. 


Co., Ill, 128 N. E. 647. 
15. Charities—Cy Pres.—The doctrine of cy 
pres, under which courts of equity will give 


effect to testator’s general charitable intent as 
near as may be, is only a liberal rule of con- 
struction to ascertain the intention of testator, 
and is not inconsistent with the laws of the 
state, but is in harmony with the liberal atti- 
tude of the courts in dealing with charitable 
trusts.—Hodge v. Wellman, Iowa, 179 N. W. 534. 


16. Chattel Mortgages—Defective Record.— 
A defect in the record of a mortgage or a fail- 
ure to record it cannot be attacked by a mere 
general creditor, who has not some right to or 
interest in or lien on the property itself.— 
Hansboro State Bank vy. Imperial Elevator Co., 
N. D. 179 N. W. 669. 


17. Constitutional Law—Foreign Corporation. 

A state tax on a foreign corporation, manu- 
facturing its product within the state, but sell- 
ing the greater part of it in other states, which 
was based on the proportion of the tangible 
property of the corporation within and without 
the state, so as to require the corporation to 
pay a tax on 47 per cent of its income, is not 
inherently arbitrary, since the income from 
sales outside the state was partly earned by 
manufacturing within the state, and was not 
shown to be unreasonable, where the corpora- 
tion introduced no evidence as to the relative 
portions of its income derived from operations 
within and without the state, and therefore 
does not take the corporation’s property with- 
out due process of law, contrary to Const. U. S. 
Amend. 14.—Underwood Typewriter Co. v. Cham- 
berlain, U. S. S. C., 41 Sup. Ct. 45. 


18. Contracts—Architect——Where a building 
contract makes the architect an arbitrator be- 
tween the parties to decide practical questions 
of performance that may arise during the prog- 
ress of the building, his decision, within the 
limits of the matters committed to him, is 
binding so long as he does not act unreasonably, 
eapriciously, arbitrarily, wilfully, or fraudu- 
lently.—Jacques v. Otto Nelson Co., Me., 111 Atl. 
515. 

19. Definiteness.—Where a person offers to 
do a definite thing, and another accepts condi- 
tionally or introduces a new term into the ac- 
ceptance, his answer is a mere expression of 
willingness, and is not a definite agreement to 
perform.—Wilson v. W. M. Storey Lumber Co., 
N. C., 104 S. E. 531. 

20. Essence.—Even where time is expressly 








stipulated to be of the essence of a contract, 





















the party in whose favor the stipulation is 
made may waive it by recognizing the contract 
as still in force after the time for performance 
has passed, or by directing changes which make 
more time necessary.—Niles v. Meade, Ky., 224 
S. W. 854. 





21. Mutuality.—Where plaintiff agreed to 
make shirts from materials manufactured by 
defendant, and to have its sales force push 


such material, and defendant received the bene- 
fit of advertising that plaintiff was manufactur- 
ing shirts out of its material, a contract to fur- 
nish material for shirts to be ordered by plain- 
tiff was not void for lack of mutuality, on the 
theory that plaintiff was not obligated to do 
anything under the contract.—Phillips-Jones Co. 
v. Reiling & Schoen, N. Y., 184 N. Y. Sup. 387. 


22. Reading by Party.—False representa- 
tions, as to the contents of the paper by which 
signature was procured thereto, do not entitle 
a party signing the paper to relief from the 
effects thereof, where there was nothing to pre- 








vent her from reading the paper before she 
signed it—Lillie v. Shriver, Iowa, 179 N. W. 632. 
23. Rescission.—Rescission of a _ partially 





executed contract is not permitted for a cas- 
ual, technical, or unimportant breach or failure 
of performance, but only for a breach so sub- 
stantial as to tend to defeat the very object 
of the contract.—Holderby v. Harvey C. Taylor 
Co., W. Va., 104 S. E. 550. 

24. Corporations—Change of  Name.—The 
change in name of a corporation has no more 
effect upon its identity as a corporation than 
the change in the name of a natural person has 
upon his identity —Stewart v. Preston, Fla.. 
86 So. 348 

25. Directors.—Fiduciary relation of di- 
rectors to their company is such that each has 
the burden of proving he had acted in good 
faith with the company and those concerned 
+ i affairs.—Zaring v. Kelly, Ind., 128 N. E 
657. 

26. Ratification.—A ratification by the prin- 
cipal of the unauthorized acts of its president 
would relate back to the original transaction, 
and establish the agency of the president for it. 
Emmett v. Astoria Marine Iron Works, Ore., 
192 Pac. 1113. 

27. Courts—Comity.—The rule of comity does 
not proceed on any theory of notice by the re- 
cording of mortgage in another state, and the 
recording of a chattel mortgage in another state 
was not notice to a subsequent purchaser or 
mortgagee.—Geiser Mfg. Co. v. Todd, Mo., 224 
S. W. 1006 

28. Review of Decision.—A decision by the 
Illinois Supreme Court that the state Cer- 
tiorari Act, denying review by that court as a 
matter of right, was not void under the Consti- 
tution and laws of Illinois, cannot be reviewed 
by the United States Supreme Court, on the 
contention that such decision thereby denied 
due process of law.—Leman v. Eastman, U. S. 
S. C., 41 Sup. Ct. 39. 

29. Transitory Action.—An action for dam- 
ages for injuries through negligence is tran- 
sitory, and may be maintained in the local 
courts by a nonresident against a resident, even 
though the cause arose in another state.—Mac- 
Govern & Co. v. Atlantic Coast Line R. Co., N 
C., 104 S. BE. 534. 

30. Criminal Law—Admissions.—In a homicide 
ease, remark of defendant at the time of the 
killing that deceased was not the first white 
man he had killed was in the nature of a con- 
fession that defendant was guilty of the par- 
ticular homicide, and, following defendant’s 
statement that, if witness would say she was 
sorry he had killed defendant. he would shoot 
her, indicated the state of defendant’s mind at 
the time of the killing; that is, that the killing 
was done deliberately and maliciously.—Bow- 
man v. United States, D. C., 267 Fed. 648. 

31. Fugitive from Justice.—Where one who 
has appealed from a conviction of grand lar- 
eceny became a fugitive from justice, the appeal 
on motion would be dismissed, since the Crim- 
inal Court of Appeals will not consider an ap- 
peal, unless defendant is where he can be made 
to respond to anv judgment or order.—Blasdel 
v. State, Okla., 192 Pac. 1107. 
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32. Instructions.—Where the facts were es- 
tablished by the testimony of both the prose- 
cution and defendant, and showed a violation 
of the law, an instruction that the jury could 
not capriciously say the testimony was not the 
truth, that it was their duty to accept the 
court’s exposition of the law, that the court 
could not peremptorily instruct them to find the 
defendant guilty, but that he would if he could, 
and that the failure to brigg in a verdict of 
guilt would arise only from a flagrant disre- 
gard of the evidence, the law, and their obli- 
gation as jurors, was at most a formal error, 
which does not require reversal under Judicial 
Code, § 269, as amended by Act Feb. 26, 1919 
‘Comp. St. Ann. Supp. 1919, § 1246).—Horning 
v. District of Columbia, U. S. S. C., 41 Sup. Ct. 
oo. 

33. Intent.—In a prosecution for unlawful- 
ly attempting to pass a forged instrument, it 
was competent for the state to prove that de- 
fendant attempted to pass a forged instrument 
on other persons, as tending to show the intent, 
where an innocent purpose was claimed, or 
there was doubt as to the innocence of the act 
about which the complaint is made.—Johnson 
v. State, Tex., 224 S: W. 1103. 


34.——-Res Gestae.—In prosecution for mur- 
der, testimony of witnesses who had found de- 
ceased, as to statements made by him from 
half an hour to an hour and a half after diffi- 
culty, incriminating defendant, held admissible 
as part of res gestae.—Bell v. State, Tex., 224 
S. W. 1108. 


35. Subsequent Offense.—Under an _ indict- 
ment for conspiracy, a subsequent offense com- 
mitted by the accused can be proved, for the 
purpose of showing criminal knowledge or in- 
tent.—King v. State, Miss., 86 So. 339. 


36. Death—Damages.—Where damages are 
claimed for death of a child incapable of earn- 
ing anything or rendering services of any value, 
the value of its probable future services to the 
parent during minority is a matter of conjec- 
ture, and may be determined by the jury with- 
out the testimony of witnesses.—Hines v. John- 
son, Ark., 224 S. W. 989. 


37. Deseent and Distribution—Executor de 
Son Tort.—Next of kin cannot maintain an ac- 
tion to charge one as an executor de son tort.— 
D. C., 267 Fed. 609. 

38. Divoree—Alimony.—On the question of 
what is proper alimony for a wife awarded 
divorce from her: husband on account of his 
cruelty. the misconduct of the husband is to be 
considered, and any relative misconduct of both 
parties. and the relative physical condition and 
financial! ability and earning power of the par- 
ties.—Mitvalsky v. Mitvalsky, Iowa, 179 N. W. 
5 ® 

39. Eminent Domain—Public Use.—The Ball 
Rent Law. providing that a tenant may remain 
in possession after expiration of his lease. rent 
commission to fix rents, does not provide for 
the takine of private property for public use, 
but for the taking of the property of one citi- 
zen for another.—Hirsh v. Block, D. C. 267 Fed. 
614. 

40. Evidenee-—Declarations of Agent.—Decla- 
rations of an agent while acting within the scope 
of his authority are admissible against the prin- 
cipal: and when made so as to constitute a part 
of the res gestae are admissible against the 
sureties on the principal’s bond given for faith- 
ful performance of his duties.—Coon v. Boston 
Ins. Co., Okla., 192 Pac. 1092. 

41. Expert Defined.—An “expert” is one who 
by his habits of life and business has peculiar 
skill in forming an opinion upon the question 
involved.—Hines v. Hendricks, Ga., 104 S. E. 
521. 

42. Latent Ambiguity.—Where a deed con- 
veys all pine ‘timber” situated on described 
land, parol evidence is admissible to show what 
the word “timber’’ means in such deed: the term 
“timber” being one of indefinite meanine.—Vin- 
egar Bend Lumber Co. v. Churchwell, Miss., 86 
So. 299. 

43. =xecutors and Administrators—Dispens- 
ing With Administration.—Heirs have a right to 
dispense with the formal probate administration 
of the estate in the superior court, and settle 
it as between themselves and the creditors by 




















common agreement among themselves and cred- 
itors—In re Lambrecht’s Estate, Wash., 192 
Pac. 1018. 


44. Indebtedness by Executor.—Common- 
law rule that any indebtedness of an executor 
to the estate of his decedent was deemed satis- 
fied on his appointment, if nominated in the 
will, unless a contrary intent was manifest, 
does not prevail.—In re VParker’s Estate, Iowa, 
179 N. W. 525. 


45. Frauds, Statute of—Debt of Another.— 
A promise, which is not to pay the debt of an- 
other, but for a valuable consideration to pay 
one’s own debt in a particular manner, is not 
an undertaking to pay the debt of another, void 
under the statute where not in writing.—W. C 
Zachow Co. v. Grignon, Wis., 179 N. W. 593. 

46. Fraudulent Conveyances—Re-transfer.— 
Where a son-in-law has transferred property to 
his mother-in-law for convenience in transact- 
ing his business without consideration and un- 
der an agreement to reconvey upon request, the 
moral obligation of the mother-in-law to re- 
transfer the property is a sufficient considera- 
tion as against a contention that the conveyance 





was voluntary.—Kingsbury v. Christy, Ariz., 
192 Pac. 1114. 
47. Gifts—Delivery.—To make a gift inter 


vivos, there must be an intention by the donor 
to transfer title to the property, as well as a 
delivery by the donor and an acceptance by the 
donee: mere intention being insufficient.—Hale 
v. Hale, Ky., 224 S. W. 1078 

48. Homicide—Accident.—Where a party is 
indicted for murder, and the state’s testimony 
in the case, if believed, convicted the defendant 
of murder, and the defendant’s testimony, if 
believed, showed that the homicide was an acci- 
dent, an instruction authorizing a verdict of 
manslaughter was improper. The defendant 
was either guilty of murder or nothing.—Walker 
v. State, Miss., 86 So. 337. 

49. Husband and Wife—Attorney Fees.—At- 
torney cannot recover from married woman for 
services in prosecuting a divorce suit, not insti- 
tuted by her in good faith and with probable 
cause; such services not being a necessary. 
within Act 38d Leg. (1913) ec. 32, providing that 
a married woman cannot bind herself by con- 
tract, except for the benefit of her separate 
estate and for ‘“‘necessaries.’’—Yeager v. Brad- 
ley, Tex., 224 S. W. 1110. ; 

50. Community Property.—Where property 
is acquired bv husband and wife during the 
marriage relation, there is a presumption that 
it is: community vroperty.—Cummins v. Cum- 
mins, Tex., 224 S. W. 903. 

51. Indietment and =  Information—Different 
Owners.—The taking of property at the same 
time and from the same place constituted a sin- 
gle offense, chargeable in one count of indict- 
ment, although the property taken belonged to 
several different nersons.—Chanock y. United 
States, D. C., 267 Fed. 612. 

52. Intunection—tTIrreparable Injury.—Prelim- 
inary injunction will not issue unless the injury 
sought to be prevented is irreparable.—Cosmos 
Dveine & Printing Works v. Calderini, N. J., 
111 Atl. 517. 

53. Status Quo.—A temporary injunction 
may be issued to maintain the status quo pend- 
ing a final hearing, where the questions of law 
and fact-are intricate and difficult and where 
the rights of all parties can be easily safe- 
zuarded if the injunction is wrongfully issued, 
while the injury to complainant would be ir- 
reparable if the iniunction were wrongfully de- 
nied —Joplin & P. Ry. Co. v. Publie Service Com- 
mission of Missouri, U. S. D. C., 267 Fed. 584. 

54.- Subsidiary Corporation.—In a suit by a 
foreign corporation to restrain interference by 
the striking emploves of a domestic corporation, 
which was subsidiary to plaintiff, and which 
had contracts with plaintiff. whose performance 
was prevented by the acts complained of, the 
subsidiarv corporation is an indispensable party, 
since it is the contracts between the subsidiary 
corporation and its employes that are to be 
protected from’ interference. — Niles-Bement- 
Pond Co. v. Iron Moulders’ Union, U. S. S. C,, 
41 Sup. Ct. 39. 


55. Insurance—Incontestability.—A clause in 
an insurance policy, making it incontestable af- 
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ter one year from its date, requires the pay- 
ment of the insurance in the event of suicide 
by the insured after the expiration of a year, 
but is not thereby invalid as contrary to public 
policy, unless the state in which the contract 
was written so declares.—Northwestern Mut. 
a Ins. Co. v. Johnson, U. 8S. 8. C., 41 Sup. Ct. 
47. 


56. Sole Ownership.—Condition of sole and 
unconditional ownership is waived if at time 
of issuance or afterwards insurer is informed 
that insured is not the unconditional owner and 
thereafter fails to rescind for an unreasonable 
time and retains the premium.—Vulcan Ins. Co. 
v. Johnson, Ind., 128 N. E. 664. 


57. Limitation of Actions—Lex Fori.—Limita- 
tion laws pertain only to the remedy, and may 
be changed at the pleasure of the legislature, 
but will not be given a retroactive effect unless 
it appears that such was clearly the legislative 
intention.—Hanford v. King County, Wash., 192 
Pac. 1013. 

68. Malicious Prosecution—Former Acquittal. 
—The fact that the trial jury in County Court 
acquitted one is immaterial in an action for 
damages for malicious prosecution, where on 
plaintiff's own story there was probable cause 
for arrest.—Benner v. Walsh, N. Y., 184 N. Y. 
Sup. 340. 

59. Master and Servant—Negligence Per Se.— 
It is negligence for an employer to furnish gas- 
oline in a kerosene oil can as a part of the 
equipment of a motorboat used by employe, so 
that an employe, without knowledge that the 
can contains gasoline instead of kerosene, is 
injured by an explosion when he used the con- 
tents in starting a fire in a stove pursuant to 
custom.—Sandanger v. Carlisle Packing Co., 
Wash., 192 Pac. 1005. 

60. Mines and Minerals—Oil and Gas.—The 
term “minerals,” in its popular and ordinary 
sense, includes petroleum oils and gas.—Love- 
lace v. Southwestern Petroleum Co., U. S. C. C. 
A., 267 Fed. 613. 

61. Mortgages—Assumption of Payment.— 
The fact that a mortgage, which was to be as- 
sumed by one contracting to purchase land, cov- 
ered other lands, did not relieve the purchaser 
from assuming its payment and consummating 
the deal.—Braig v. Frye, Iowa, 179 N. W. 635. 

62. Municipal Corporations—Ignorance of 
Law.—lIgnorance of the rule created by the stat- 
ute is not a valid excuse for a failure of its 
— ee v. Peterson, Minn., 179 








63. Negligence—Contributory Negligence.— 
There can be no recovery for negligent injuries 
if plaintiff's negligence contributed in the least 
degree to the accident.—Bianchi v. Millar, Vt., 
111 Atl. 524. 

64. Partnership — Dissolution. — While the 
death of one partner ipso facto dissolved the 
partnership, it did not wind up the firm affairs, 
and the surviving partner for such purpose 
had the right to take notes, evidencing a debt 
to the former firm and the mortgage securing 
it, in the name of the former firm, and to insti- 
tute suit to recover on the notes and t® fore- 
close the mortgage.—Smith v. Kaufman, Ark., 
224 S. W. 978. 

65. Patents—Aggregation.—The difference be- 
tween aggregations and combinations is not 
academic, but is substantial, and frequently af- 
fords a valuable test of invention; the essen- 
tials of a combination being that the various 
elements coact with each eo eo Elec- 
tric Co. v. Harvey Hubbell, U. S. C. C. A., 267 
Fed. 573. 


66. Perpetuities—Suspension of Alienation.— 
A trust to invest funds for the benefit of a class, 
is not invalid because it may suspend the power 
of alienation beyond the period fixed by stat- 
ute, where personal property only is the sub- 
ject of the trust.—In re Bell’s Will, Minn., 179 
N. W. 650 

67. Physicians and Surgeons—Express Con- 
tract.—Where patient at the time of entering in- 
to an agreement with a physician was not of 
sufficient mental capacity, by reason of his ill- 
ness, to transact business, physician can re- 
cover only the reasonable value of his serv- 
ices, and not upon the express contract.—But- 
ler v. Oldham, Ark., 224 S. W. 985. 





68. Property—Personal Chattels.—‘Personal 
chattels” are things movable which may be car- 
ried about by the owner, such as animals, 
household stuff, money, jewels, corn, garments 
and everything else that can be put in motion 
and transferred from one place to another.— 
Curington vy. State, Fla., 86 So. 344. 


69. Mistake.—A release 
from all damages arising from and out of an 
accident may be avoided upon clear and con- 
vincing proof of mutual mistake as to an un- 
known injury caused by the accident and exist- 
ing at the time of the settlement, not intended 
to be included therein.—Nygard v. Minneapolis 
St. Ry. Co., Minn., 179 N. W. 642. 


70. Sales—Acceptance.—Where goods are or- 
dered by telegram, and the language of the 
telegram is free from ambiguity and easily un- 
derstood, an acceptance of the order completes 
a contract, and the consequences of a breach of 
the contract cannot be avoided on the ground 
that the meaning of the telegram was misunder- 
stood.—Allen & Co. v. Monroe County Hay Ex- 
change, Miss., 86 So. 297. 


71. Immoral Object.—Courts will not en- 
force a contract based on immoral or illegal ob- 
jects, since no court of justice can be made the 
handmaid of iniquity—C. M. & E. G. Ham v. 
Wilson, Miss., 86 So. 298. 


72. Specific Performance—Uncertainty.—In an 
oral contract to convey real estate, the agree- 
ment to pay the grantor a certain amount “at 
such time as the grantee might elect” is not 
so indefinite and uncertain as to avoid specific 
performance.—Seigne v. Warren Auto Co., 
Minn., 179 N. W. 648. 

73. Street Railroads—Look and Listen,—Fail- 
ure to look and listen before attempting to 
cross a street railway track is not generally 
negligence per se; but when the undisputed evi- 
dence establishes exceptional circumstances, 
which so conclusively indicate negligence that 
there can be no reasonable basis for drawing 
a different conclusion, the question is one of 
law for the court.—Washington Ry. & Electric 
Co. v. Stuart, D. C., 267 Fed. 632. 


74. Taxation—Classification—A classification 
of property for purposes of taxation is permis- 
sible, if it has a reasonable relation to some 
permitted end of governmental action; it not 
being necessary that the basis of the classi- 
fication be deducible from the nature of the 
thing classified—Watson v. State Comptroller 
of New York, U. S. S. C., 41 Sup. Ct. 


75. Torts—Advice.—One who by advice, per- 
suasion, or command, procures another to com- 
mit an actionable wrong, is liable-——Lambert v. 
Cook, Ga., 104 S. E. 509 

76. Waters and Water Courses—Surface 
Waters.—Waters escaping from the banks of a 
river at times of flood are surface waters, which 
waters owner of land can lawfully protect 
against by dikes and fills on his own property, 
even though the effect is to cause an increased 
flow of water on the lands of another to the 
damage of such other’s land.—Morton v. Hines, 
Wash., 192 Pac. 1016. 


77. Wills—Intention.—In determining testa- 
mentary intention as expressed in a will and 
codicil, the dispositions made by the will are 
not to be deemed altered or revoked further 
than is absolutely necessary to give effect to 
oe codicil—Thomas y. Scheible, N. J., 111 Atl. 
519. 

78.——Intention.—All rules of construction 
yield to testator’s intention as expressed in his 
will.—Himmel v. Himmel, Ill., 128 N. E. 641. 


79. Residuary Clause.—Under a will giving 
general legacies in the sum of $16,000, where 
the property bequeathed was only worth $15,000, 
held, that the general legacies should take pre- 
cedence over a residuary clause.—Title Guaran- 
tee & Trust Co. v. Ebaugh, N. Y., 184 N. Y. 
Sup. 351. 

80. Testamentary Capacity.—Where a tes- 
tator is of sufficiently sound mind to be capa- 
ble of understanding the situation of his prop- 
erty and disposing thereof intelligently without 
any delusions, he has sufficient capacity to 
make a will, though he is feeble and suffering 
from disease.—In re Casarotti’s Estate, Cal., 192 
Pac. 1085 




















